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Civil Petition for Leave to Appeal No. it\,‘) Ohr2021

. The Federation of Pakistan Chamber of Comme¢. ce
A Trade Organization,

Having Office at FPCCI head office,

Federation House, main Clifton,

Abdullah Shah Ghazi Road,

Karachi,
Through its duly authorized Officer

. Soorty Enterprises (Pvt) Ltd
A Private Company Limited,
Through its duly authorized,
Having Office at 26-A, SMCHS,
Off Shahrah-e-Faisal, Karachi.

. Artistic Milliners (Pvt) Ltd

A Private Company Limited,
Through its duly authorized,
Having Office at Plot no. 4&8,
Sector 25, Korangi Industrial Area,

Karachi.

. Akhtar Textile Industries (Pvt) Ltd

A Private Company Limited,

Through its duly authorized,

Having Office at Suite # 1001-4, 10" Floor,

Emerald Tower, Main 2 Talwar,
Clifton, Karachi

. Indigo Textile (Pvt) Ltd

A Private Company Limited,

Through its duly authorized,

Having Office at Suite # G-19, 10" Floor,
Emerald Tower, Main 2 Talwar,

Clifion, Karachi

. M.N. Textile (Pvt) Ltd

A Private Company Limited,

Through its duly authorized,

Having Office at Plot No. LX-5, Scheme No. 3 & 4,

Landhi Industrial Area,
Karachi
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7. Anis Apparel
A Sole Proprietor,
Through its duly authorized Attorney,
Having Office at Plot no. 165 & 166,
Sector 23, Korangi Industrial Area,
Karachi.

8. Yunus Textile Mills Ltd
A Public Company Limited,
Through its duly authorized,
Having Office at H-23/1, Landhi Industrial Area,
Karachi

9. Eastern Garments (Pvt) Ltd
A Private Company Limited,
Through its duly authorized,
Having Office at B-58, S.1.T.E
Karachi

10. Naveena Exports Ltd
A Public Company Limited,
Through its duly authorized,
Having Office at B-21, Block 7/8,
Banglore Town, Main Shahrah-e-Faisal,
Karachi Petitioners

Vs.
1. Province of Sindh
Through Secretary
Labour and Human Resources Department
Government of Sindh,
Sindh Secretariat, Karachi

2. Sindh Minimum Wages Board
constituted under the
Sindh Minimum Wages Act 2015
Through its Chairperson
Having office at 1* Floor,
Sindh Secretariat No. 3, Karachi Respondents

CIVIL PETITION FOR LEAVE TO APPEAL UNDER ARTICLE
185 (3) OF THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN, 1973 AGAINST JUDGMENT
DATED 15.10.2021 PASSED IN CP NO. D-5193 OF 2021 BY A
DIVISIONAL BENCH OF THE HONORABLE HIGH COURT
OF SINDH AT KARACHI
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Respectfully Sheweth,

Being aggrieved and dissatisfied by the Judgme... dated 15.10.2021
passed by a Learned Divisional Bench of the Honou:able High Court of
Sindh at Karachi in Constitutional Petition No. i — 5193 of 2021
(‘Impugned Judgment’), the Petitioners as named above prefer instant
Petition for Leave to Appeal on the following quesiions of law, facts

and grounds:

STIONS OF LAW

Whether the Respondent No. | can surpass Re ondent No. 2 in
declaring, announcing or adopting the minimum wage under the Sindh

Minimum Wage Act, 20157

Whether the Leamed Divisional Bench, through the Impugned
Judgment, has attributed redundancy to the provisions of the Sindh

Minimum Wage Act, 20157 If so, its effect?

Whether the Impugned Notification is sustainable .a view of the fact
that it was issued in the absence of any reference for fixing the
minimum wage at Rs. 25,000/- per month and wiiiout holding of any

enquiry by the Respondent No 2 as required under the Sindh Minimum

Wage Act, 20157
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V.  Whether the recommendation of Respondent No.. (Minimum Wage

Board) is binding on the Respondent No. 17 If 50, ¥t is its effect?

V.  Whether the Impugned Notification is discriminato: and in violation of
the Petitioner’s rights enshrined under Article(s) 9, 10-A, 18,25 r/w 4 of

|

the Constitution, 19737

VI.  Whether the Lenmed Divisional Bench has erred in iuiling to appreciate

the gravity of the risk the Impugned Notification: puses to the export

industry and the economy of the country?

VII. Whether the Learmed Divisional Bench, has wiongly imposed the
responsibility of the Respondent No. 1, to ensure a basic standard of

living for the citizens of Sindh, onto the private employers of Sindh?

VIII.  Whether the Learned Divisional Bench has erred in law by holding that
the fixation of minimum wage through the Impugned Notification is a
y matter of the Government and the same cannot be interfered

polic

with?

IX. Whether the Impugned Notification could be given ictrospective effect

by making it effective from a date prior to its publication in the official

gazette?
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Whether the findings in the Impugned Judgment < contradictory, in

violation of the Sindh Minimum Wage Act 2015, the Rules framed

thereunder, and in violation of well settled principles of law?

Whether the Impugned Notification being 8 non-speaking order is 8

nuility in law and fact?

FACTS

Respectfully Sheweth,

1.

The Petitioners are independent entities engaged iii various businesses
within Petitioneis are industrial
ablishments that arc producing goods
ad thereby attracting foreign

the province of Sindh. The
est for consumption within the
local market and are for export abro

exchange. All the Petitioners are carrying out their respective businesses

in accordance with law and have filed the instant Petition through their

duly authorized officers.

The Respondent No. | is the Province of Sindh through the Secretary,

Labour and Human Resources Department that has issued the Impugned
n dated 09.07.02021 bearing reference 1i0 L-11-13-3/2016 in

xercise of powers under Section 4 (1) t/learned Section 6 (1)
fier referred to as the

Notificatio
purported ¢

(a) of the S
Act). The Respondent No. 2 is the Board constit

the Act, and is responsible for recommending th
within the province of Sindh to the Respondent No. 1.

indh Minimum Wages Act, 2015 (herea
uted under section 3 of

e minimum wage rate

ackground, it is necessary to mention that after the

That by way of b
Constitution of Pakistan, the

passing of the 18" Amendment to the
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subject regarding “Labour and Man Power” ...s now become a

Provincial subject, and as such the provinces ai< conferred with the

powers to freely legislate on matters relating to Labour and Man Power.

hed in the Sindh
se of the Act is

s for different

Subsequent to the same, the Act was enacted and pudiis
ernment Gazette on 12.04.2016. The primary purpo
late minimum wages and various other allowance
of workers employed in certain indusuiial and ¢
s and establishments and for matters connected t
ereto, as described within the preambie of the Act.

Gov

to regu
ommercial

categories
undertaking herewith

and ancillary th

Act provides that as per sectiuii 3, the Respondent

inimum Wages Board (Respondent No. 2).S.3
scpresentation and

. A bare perusal of the

No.1 shall constitutc a M

of the Act (reproduced below) provides for
participation of all stakeholders and experts in the wage fixing

mechanism.

3. (1) As soon as may be afier the commencement of this Act,

Government shall constitute a Minimum Wages Board consisting of

the following, namely:-

(a) the Chairperson:
(b) one member to represent the employers;

(c) one member lo represent the workers;

(d) one member (o represenl the employers connected with the

industry or trade concerned; and

(e) one member 10 represent the workers engaged in such industry or

frade.

Scanned with CamScanner



P

(2) The Chairperson and the members shall be ¢, , sinted by

Government.

(3) The Chairperson shall be appointed from perscis with adequale

knowledge of industridl, labour and economic cc.wditions of the

or associated with

Province, who is nol connected with any industr)

any employers' or workers' organization.

powers of the Respondent No. 2 ai. grovided for under

sections 4 & Section 6 of the Act. Section 4 of ilie Act, reproduced

s that upon a reference made by the Respondent No.1, the
s to the

6. Accordingly, the

below, provide

Respondent No. 2 will provide recommendations for wage rate

Respondent No.1:

4. (1) The Board shall, upon a reference made to it by Governmen,

recommend to Governmenl, afler such enquiry as the Board may deem
/i, the minimum rales of wages for adull, skilled and unskilled workers

and juvenile and adolescent workers employed in industrial
establishments or commercial establishments or both.

(reproduced below), once the Respondent
mendation from the Respondent No.2

5.4 of the Act, the Respondent No. | has

7. As per section 6 (1) of the Act
No. 1 has received a recom
through a reference made under
two options before it. It can either
the Respondent No. 2, in the offici
the recommendation back to Responde

their comments, within 30 days of recei
ailable for the Respondent No. 1

publish the wages, recommended by
al gazette (s. 6 (1) (a)) or it can send
nt No. 2 for reconsideration with

pt of recominendation, (s. 6 (1)

(b)). There is, however, no provision av

to entirely bypass the Respondent No. 2 in fixing the minimum wage.
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“6. (1) Upon receipt of a recommendation of the Soard under section

4 or section 5, Governmenl may =

(a) by notification in the official Gazelle, declai . that the minimum

rates of wages recommended by the Board for i various workers

shall, subject to such exceptions as may be specificd in the notification,

be the minimum rates of wages, for such workers; o

(b) If it considers that the recommendation is .uf, in any respecl,

equitable fo the employers or the workers, within ihirty days of such

reccipl, refer it back to the Board for reconsideration with such

comments thereon and giving such informatior: relating thereto as

Government may deem fit [0 make or give"

Section 6(2) provides that where a recommendation is referred back to
dent No. 2 shall

the Respondent No. 2 under s. 6 (1) (b), the Respon
o account the comments and information

if necessary, shall hold further

reconsider it after taking int

given by the Respondent No.l and,

enquiry and submit to the Respondent No.l either: (a) a revised

recommendation (s. 6 (2) (a)); or (b) if it considers that no revision or

changes in the recommendation is called for, make report to that effect

stating reasons therefore (s. 6 (2) (b))

. Moreover, the Sindh Minimum Wages Board Rules 2021 (hereafler

referred to as the 2021 Rules) dated 31.05.2021, published by the

Respondent No. 1 in the official gazette on 17.06.2021, under the Act,

are instrumental in understanding the wage fixing mechanism laid out

above. Rule 3 of the 2021 Rules, reproduced below, titled *Board to do

certain things' Bives exclusive power to the Respondent No. 2 to

regulate the wage fixing mechanism.
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3. Board fo do certain things. The Board consii....ed under section 3

shall provide for the regulation of minimum raies of wages, adhoc

relief, cost of living allowances, dearness alivwances for different

categories of workers employed in indust ial and commercial

undertakings

Moreover, rule 19 of the 2021 Rules deals with the recommendation of
reproduced below,

| to publish the

minimum rates of wages for workers. Rule 19 (4),
makes it mandatory for the Respondent No.

recommendations received by the Respondent No. 2, for invitation of
objections from stakeholders. Rule 19 (5) (reprocuced below) gives

further power to the Respondent No. 2, and not the Respondent No. 1,

to amend the recommendation in line with the objections received

under Rule 19 (4) or to uphold its original recommendation.

(4) Where the Board proposes 10 recommend minimum rates of wages

(o Government, Government shall  publish  the proposed

recommendation in the Official Gazette for inviting objections and

suggestions thereto from persons likely to be affected thereby within

fourteen days from the date of publication.

(5) The Board may, afler considering any objeciion and suggestion

made in accordance with sub-rule (4) make such amendments in the

original proposals as may seem desirable, or may uphold its original

proposals and make recommendations accordingly io Government.
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The rclevant sections and rules of the Act .. the 2021 Rules
ar that the inteni of the legislature

respectively make it abundantly cle
dent No. 1 and to

wer to the Respuls

was to give extremely limited po
Respondent No. 2 that is the Wage

vest the wage fixing power in the

Board.

ro-economic issues ,..ch as inflation, the

nd of 2020, had devided to revisit the
2 held a meeting on
rate

9. That, owing to the glaring mac
Respondent No.1, towards the e
minimum wage rate. The Respondent No.

03.12.2020 for deliberating a new proposed minimiil Wage at the

of PKR 19,000/ per mont
unanimously agreed upon by employer.

Jent from the last

h for unskilled workers. Ti.e wage rate of Rs.
19,000 per month was s and
¢ outcome of the meeting is €1

employees alike. Th
f the meeling which

paragraph of Agendn No.2 of the minutes 0

expressly provides that;

“Afier detailed deliberation on the maiter all the members of the Board

agreed (o increase & fix Rs.19, 000/- per month the minimum wages for

the un-skilled workers of the province of Sindh. It was also decided 10

publish the recommended wage rates in the official gazelle for inviting

objeclions/:uggeslions. "

10. Pursuant to the meeting held by the Respondent No. . on 3.12.2020, the
Respondent No.1 published the recommended wage rate of PKR 19,000

per month in the official Gazette of Sindh on 17.12.2020, inviting

objeclions/suggcslions from all stakeholders affected by the 9% increase

within 30 days.

holders submitied their objections

_The Petitioners along with other stake
2 and

rd by the Respondent No.

to the recommendation pul forwa
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consequently the Respondent No. 2 held a meel.ig on 22.4.2021 to

consider the objections put forward and decided to unce again revisit the

minimum wage rate in Sindh. As per the minutes uf the meeting which

were published on 26.4.2021, all members present, including employee

d that Rs. 19,000/- per montii is the appropriate

representatives, agree
from

minimum wage for unskilled adult and juvenile wurkers effective

1 April 2021.

. Thereafter, a summary was moved before the ("hief Minister on

01.06.2021, bringing forth the recommendation of Respondent No. 2 (0

fix the minimum wage of unskilled workers at Rs. 19,000 per month and

for its issuance. It is pertinent to highlight that at nv point, a summary

recommending minimum wage of Rs. 25,000 per 1onth was presented

before the Chief Minister for issuance of notification.

_However, to the utter shock and dismay of lie Petitioners, the

Respondent No.1, instead of adopting the binding recommendation of

Rs. 19,0000 per month, arbitrarily issued the impugned notification
dated 09.07.2021 whereby the minimum wages of unskilled adult and
juvenile workers was fixed at Rs.25, 000/- per month or Rs.961.00 per
ase from Rs.17, 500 to Rs.25,000 to the minimum wage

day. The incre
which is completely unjustified and

rate amounts to an increase of43%,,
nable. A bare perusal of the impugned notification expressly

“In pursuance of the provisions of Section

unsustai
states that it has been issued,
4(1) of the Sindh Mininum Wages Act, 2015 and in exercise of the
powers conferred by Sub-Section (I)(a) of Section 6 of the Sindh
Minimum Wages Act...”. However, the Respondent No. 2 had never

ducted a meeting to deliberate the minimum wage rate of Rs.25,000

con
h. Hence, the

for unskilled workers throughout the Province of Sind
impugned notification could not have been issued “in exercise of the
powers conferred by Sub-Section (1)(a) of Section 6 of the Sindh

Minimum Wages Act 2015, Government of Sindh..".
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15.

27

. Respondent No. 2,

proposing an increase from Rs.17, 500 to Rs.25,000/- to the minimum

The Petitioners and other affected stakeholders had
um wage rate.

wage. never given

any consent to such an unjustified increase in the minim

Therefore, the fixation of minimum wage at Rs. 25,000

lative of the Act and the Rules reproduced thereunder.
Nu. 2 never deliberated

5,500 per month. The

per month is

vio As evidenced
by the letters abovementioned, the Respondent
upon the approved minimum wage rate of Rs.2

impugned notification dated 09.07.2021 issued by tiie
Act,and is a colorable

Respondent No.]

is in complete violation of the provisions of the

exercise of their powers which are not conferred by Section 4 & 6 of the

Act. Moreover, the Respondent No. | never pubiisned the wage of Rs.
e, inviting objections from the

25,000 per month, in the official gazett
o do under rule 19 (4) of the

likely affected parties, as it is required t

2021 Rules.

Hence, the impugned notification dated 09.07.2021 is illegal, unlawful
ever a recommendation (o

and not enforceable in law. Previously, when
made by the Respondent

increase or fix the minimum wage has been

No. 2, the same has been published in the official g

however since there was no recommend

azette inviting public

objections, ation by the

Respondent No. 2 to increase or fix
25,000 per month, no such notification was published inviting
objections. All this clearly points to the fact that the Impugned
al, arbitrary and malafide. That, the Respondent No.

Notification in utter haste and in complete

the minimum wage at the rate of Rs.

Notification is illeg
| has issued the [mpugned
violation of the Act and the Rul
lawful suthority and jurisdiction
constitutional rights of the Petitioners.

es framed thereunder as it is without

and is in further violation of the
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1. The malivce of the Respondent No. 1 is further evide..: from the fact that
the Impugned Notification states that it has been issucd under s. 6 (1) (8)
of the Act on the recommendation of the Respondein No. 2 made under
s. 4 whereas no such recommendation exists. It is 8 iatter of record that
the Respondent No. 2 held its last meeting on 22.04.2021 when the
minimum rate of wages for unskilled adult and juvenile workers was
recommended at Rs. 19,000- hence the Impugned Hutification is totally

illegal, malafide, without jurisdiction, corum non judice and liable to be

set aside.

17.1t is pertinent to mention at this juncture that the minimum Wages
announced by the Federal Government and other Provinces have been

fixed to the rate of either Rs.20,000 or Rs.21,000. The position is as

follows;
a) Federal Government Rs.20,000/-
b) Province of Punjab Rs.20,000/-
¢) Province of KPK Rs.21,000/-
d) Province of Baluchistan Rs.20,000/-
e) Province of Sindh Rs.25,000/-
f) EPZ Rs. 20,000/-

18. The fixation of Rs. 25,000/- per month to the minimuiii wage of Sindh is
therefore highly discriminatory and unjustified, keeping in view the
minimum wage rates of other provinces of Pakistan. Such a huge
disparity puts the Petitioners and other industrinl and commercial
undertaking in the province of Sindh (except export processing zones
where the minimum wage is Rs. 20,000/-) at a huge disadvantage and

makes their operations commercially unviable 8s they will be unable to
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-

compete with other commercial and/or industrial uidertaking as a result
of the huge and unjustified burden sought to be iuposed through the

Impugned Notification.

The gravity of the situation can be truly surmised v/ a bare perusal of
the following: In the year 2020-2021, Karachi alone a3 responsible for
producing 50.78% of the total exports and the province of Sindh total
produced 51.58% of the country’s exporis. Whereus in the year 2019-
2020, Karachi was responsible for 51.21% of the iovtal exports and the
province of Sindh was responsible for 52.35% of the iotal exports in the
country. Moreover, in the year ended 30™ June 2018, Sindh zlone was
responsible for 44.91% of the total tax collection in the country. It
follows from these facts that any threat to the susicniance of Sindh’s
export industry and exporters is an extremely serious and grave threat 1o
the stability of Pakistan’s economy and foreign income. That the
national economy has no prospect of any real sustainable growth if the

industries and exporters of Sindh are discriminated against.

Therefore, aggrieved by the impugned notification, the Petitioners filed
the No. CP No. D - 5193 of 2021, which was tagged with petitions No.
D 4596, 4603, 4777, 4938, 4943, 5072, 5229, 5275 and 4855 of 2021.
The Respondent No. 2 filed comments in the CP No. D-4596 of 2021
which were treated as comments for the instant petition. Furthermore, an
intervenor application was filed bearing CMA No. 21271 of 2021 in the
CP No. D- 4596 of 2021. The applicants were mainly Employers’
Union, Trade Unions, Labour Rights and welfare NGOs and

organisation.

Consequently, Learned Divisional Bench of the Sindh High Court after
hearing all the parties in the case, passed the Impugned Judgment on
15.10.2021 whereby the Impugned Notification was upheld and given
retrospective effect from 01.07.2021 after its publication in the official
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gazette whilst the Respondents were directed to co.sider the (‘)bjections

of the employers within a period of 2 months afi.. publication of the

Impugned Notification under s. 6 (5) of the Act. Heuce this Petition on

the following grounds:

GROUNDS

The Recommendations of ent No. 2 arc bindiag on Respond

No. 1:

A. At the very outset it is submitted that the Learncd Divisional Bench

vide its judgment dated 15.10.2021 has, respectfuliy, erred by failing to
appreciate the wage fixing mechanism laid out in the Act. That, at
paragraph 42 of the Impugned Judgment, the Leariicd Divisional Bench
has, respectfully, wrongly relied on s. 6 of the Act io conclude that the
recommendations of the Respondent No. 2 are mnot binding on the
Respondent No. 1. It is submitted that the recommendations made by
the Respondent No. 2 are binding on the Respondent No. 1 as it has the
exclusive jurisdiction to fix the minimum wage rate under the Act and
the Rules framed thereunder. The power (o fix the minimum wage has
been delegated to the Respondent No. 2 hence the Respondent No. 2

exercises legislative powers, therefore its decision is binding on

Respondent No. 1.

B. S. 6 (1) of the Act provides the Respondent No. | with two_options
upon receipt of a recommendation from Respondent No. 2. It can
either, declarc the wages recommended by the Respondent No. 2 by
publication in the official gazette (s. 6 (1) (a)) or it it considers that the
recommendations are inequitable either to the employers or the
employees, it may refer the matter back to the Respondent No. 2 for

reconsideration (s. 6 (1) (b)). It is thus obvious that there is no

|
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6 oi the Act for the

n available whatsoever within s.
the Respondent

provisio
ndent No. | to override the recommendatiotis of

Respo
,dations made by

No. 2. In case it disagrees with the recommei

Respondent No. 2, it is to refer the matter back to the Respondent No.

2, under s. 6 (1) (b) for reconsideration within 30 days. Since the

Respondent No. | did not exercise its power to refei the matter back to

the Respondent No. 2 within 30 days, the Respon
00. Morcover, under s. 6 (2)

deit No. 1 was bound

to notify the recommendation of Rs. 19,0

(b), the Respondent No. 2 upon receipt of reference under s. 6 (1) (b),

has the power to disagree with Respondent No. | and communicate (o

the Respondent No. 1 that no change is required in the recommendation

initially provided by them. Therefore, it is abundantly clear that

Learned Divisional Bench has erred in holding that the competence to

fix the minimum wage lies exclusively with the Respondent No. 1 and

not Respondent No. 2. S. 6 (3) further provides thai tiie Respondent No.

] is to publish the minimum wage rate as recommended by the

der s. 6 (2). More importantly, the power 10

Respondent No. 2 un
under s. 6 (3), can only be triggered “upon

publish the notification,
receipt of the recommendation of the Board under sub section (2)".

However, the Respondent No. 1, in blatant violation of the Act and the
ed thereunder, published the notification announcing

ge, of Rs. 25,000 per month, without receiving any

2021 Rules fram

the minimum wa
recommendation from Respondent No. 2

_ That at paragraph 40 of the Impugned Judgiient, the Learned

Bench erred in law and fact to correctly appreciate the ratio

Divisional
rs v. Federation of

of All Pakis N ape

Pakistan & Ors PLD 2012 SC 1, which provides that wage fixatio
ct and is therefore binding on the exccutive/government.
fine the

nis

a legislative a

In the aforementioned case, the word ‘award’ was used to de
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decision made by the wage board constituted under the News

Employees (Conditions of Service) Act (LVIIL of 1973). Relying on the

use of the word ‘award’, the Learned Divisional uench distinguished

. A
this case from the instant case, concluding that a ‘recommendation

does not have the effect of an ‘award’ of a wage buard which is binding

in nature and that the same cannot be said about a recommendation. It

is submitted, respectfully, that the Honourable Supreme Court in the

aforementioned judgment was guided in its decision (to conclude that

the award of the wage board is binding) not by the use of 1l
VIII of 1973)

1c word

‘award' in the Employees (Conditions of Service) Act (L
but by the very nature of a wage board, that is it performs a legislative

function which will be binding on the governmeit. The Honourable

Supreme Court rightfully held that wage fixing is a legislative function,

and therefore it is submitted that it should not make a difference

whether a wage board’s decision is called a ‘recommendation’ or an
caward’ as that in no way impacts the very nature of the legislative

functions performed by a wage board because of which its decision is

binding on the government.

. That, at paragraph 32, of the Impugned Judgment the Learned
Divisional Bench has, respectfully, again erred in understanding the
role of the Respondent No. 1 and 2, by relying on s. 2 (1) (xv) of the
Act. S. 2 (1) (xv) of the Act is reproduced below:

(xv) “minimum wages” means minimum rates of wages announced,
declared, adopted or notifled by Government from time to time which
shall include the basic pay and statutory allowances that is to say cost

of living allowance, dearness allowance and adhoc 1 elief;

Relying on the provision above, the Learned Divisional Bench has,
respectfully, erred in concluding that the Respondent No. | alone is
compelent to ‘decide’ the minimum wages. However, it is submitted
that the words: announce, declare, adopt or notify, cannot be read to

mean’ decide. The aforementioned words, given the spirit of the
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legislation (as will be explained below in more deiail), should be read
to mean that the Respondent No. | merely has the power to adopt,
declare and notify the wages as decided by the Respuadent No. 2 under

s. 6 of the Act and the Rules framed thereunder.

. That, at paragraph 28 of the Impugned Judginent, the Learned

Divisional Bench, correctly stated, that the Act (as per its preamble)
was enacted to provide for the “regulation of rinimum rates of
wages”. However, the Leammed Divisional Bench has erred in
concluding that this regulatory power is within the exclusive domain of
Respondent No. 1. A bare perusal of rule 3 of the 2021 Rules
(reproduced above) will make it inexplicably clear that the power to
regulate the minimum wages lies with the Respoudent No. 2 and not
the Respondent No. It is evident from a bare perusai of rule 3, that the
“Board constituted under section 3 shall provide Jor the regulation of
minimum rates of wages”. The Act was introduced to regulate
minimum wages (as correctly identified in the Impugned Judgment) but

that power is vested in the Respondent No. 2 and not Respondent No.
1.

 That the Learned Divisional Bench has, respectfully, erred in
concluding at Paragraph 43 of the Impugned Judgment that it is the
Respondent No. 1 alone that can agree or disagree with the
recommendations, when the Respondent No. 2 is very evidently given
the power to disagree with the Respondent No. 1 under s. 6 (2) (b) of
the Act. It is submitted that the Learned Divisional Bench, in
interpreting the Act in the given manner, has attributed redundancy to
the Respondent No. 2. The Learned Divisional Bench has reduced the
Respondent No. 2’s role in the wage fixing mechanism merely to act at

the behest of Respondent No. |, which is against the spirit of the

legislation. S. 3 of the Act provides for the constitution of Respondent
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e

No, 2 and provides n detoiled list of individuals that will constitute
Respondent No, 2 80 s 10 ensure aceurate 1epresentation and
purticipation of all stakeholders in deciding the miaimum Wage. The
Federntion of Pakistan Is a signatory to the Minimum Wage Fixing
Convention, 1970 which specifically protects the ditect participation of
employer representatives in any wape fixing machinery but the
representation of all the stakeholders involved and specially sections 4-
6 (providing a detailed mechanism for wage fixing) of the Act become
redundunt if the Respondent No, 1 can simply surp4ss the Respondent

No. 2,

That, the Impugned Judgment, has failed to take cziizance of the fact
that the Impugned Motification was published witlisut publishing the
wage of Rs, 25,000 in the gazette inviting public objcctions, as required
under rule 19 (4) (reproduced above) of the 2021 Ruies and the process
to be followed under the Act. Therefore, it is submitted that the
Impugned Notification was issued abruptly and in haste without
inviting objections and the same is in violation of Article 10-A, 18, 23
and 25 of the Constitution, 1973. That, the Learned Divisional Bench,
in failing to strike down this illegal, arbitrary and mala fide Impugned

Notification is, respectfully, perpetuating gross violations of the law.

That, the Learned Divisional Bench has erred in failing to appreciate
the ratio of the judgment in Khulna Textile Mills Ltd. V. Govt. of
Engt Pak (PLD 1967 Dacca 229), which the Petitioners heavily relied
upon in their submissions. The Learned Divisional Bench relied on the

following passage from the aforementioned judgment in the Impugned

Judgment to conclude that the Respondent No. | is not o blindly
follow the recommendations of the Respondent No. 2.
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Provinclal ~ Governmen! that takes  cognizance of
xatlon of minimum Wages and then sels the
the question of Sfiration of minimum
Wages Board unde! sectlon 4 of the
r yection 5 thereof 1o make

“it Iy the
clrenumtances requiving fi
ball rolling by either referring
rates of waged 1o the Minimum
Ordinance or directing the Doard unde
recommendatlons™.
ever, the nforementioned judgment, in the veiy same paragraph

How
ates (as highiighted repeatedly

that the possage above is quoted from st

in the Petitioner’s submissions) that:

[ the ball rolling must play the game.... In
been referred 1o the Bourd and the Board
jul Government the

to the Provinc
manner prescribed under section 6

“the government having s¢
our view, once the matier has
has submitted ils recommendations
latter has no option but 1o act In the
(1) (2) and (3) of the Ordinance.”

It is respectfully submitted that the Learned Divisional Bench has

simply omitted the part of the judgment that the Petitioners relied on

and has consequently misinterpreted the Act. This passage of the
ctually lends support to the submissions made in P

y options available, to the Respondent No. 1, upon
under section 6 (1) (2) and (3) are to

fication in the gazette or

judgment a aragraph

B above that the onl
receipt of the recommendation,
accept the recommendation and publish a noti
nd the matter back to the Respondent No. 2 for rec
Ive overriding the decision of the Respondent No. 2

ge which the Respondent No. 1 has

to se onsideration,

none of which invo
or unilaterally fixing a minimum wa

done in utter violation of the said provisions.

That, even the passage of the judgment relied upoi by the Learned

Divisional Bench cannot help gustain the notification. The passage

quoted in the Impugn
mechanism can be initiated only through a

section 4 or section 5 of the Act, made by the Respo
That is, the Respondent No. 1 cantiol act unilaterally

ed Judgment clearly states that the wage fixing
reference, made either under
ndent No. 1 to

Respondent No. 2.
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a reference to the R.spondent No. 210

under the Act, it must first make
f the Act, titled

initiate the wage fixing mechanism. Moreover, S. 6o

“power to declare minimum rates of wages”, cleaiiy states that the

Respondent No. | cannot declare the minimum rates of wages without

a recommendation from Respondent No. 2. A bare perusal of 5. 6 (1) of

the Act (reproduced above) makes it apparent and obvious that

Respondent No. 1’s power 10 declare minimum wages is only triggered

receipt of a recommendation from the Respondent No. 2, without

upon
power 10 declare the

which the Respondent No. | cannol exercise its
as explained in the facts above, the

to the to the Respondent

No. 2, proposing an increase from Rs.17, 500 to Rs.25,000/- to the

minimum wage and issued the Impugned Notification dated 09.07.2021
framed thereunder, which

minimum rate of wages. However,

Respondent No. 1 never made any reference

in a gross violation of the Act and the Rules

the Impugned Judgment has wrongly upheld.

That, the Learned Divisional Bench has erred in concluding that the

recommendations of Respondent No. 2 are subject to the final approval

of Respondent No. 1. Firstly, there is no explicit provision in the Act to

that effect. Secondly, if the Respondent No. 1 had such a power under

the Act, the Act would not provide for the Respondent No. 1 10 send a

reference back to the Respondent No. 2 under s. 6 (1) (b), in the event

of a disagreement with Respondent No.2, the Act would simply provide |

for the Respondent No. 1 o disagree and decide upoil @ Wage that they

believed was the right wage. All this points to the fact that the power to

fix the minimum wage (2 legislative function) has been delegated to the

Respondent No. 2 under the Act and the Rules framed thereunder.
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K. That the Learned Divisional Benc

in n:

h, at Paragraph Sv of the Impugned

sconstrued the aigument made by

Judgment, has respectfully, mi
the ground of

Petitioners against the Impugned Notification on

discrimination.  The Impugned  Judgment has,
regarding discriminaiion between the

respectfully,

misconstrued the argument

industries and exporters of Sindh and industries and exporters in other

areas of Pakistan and the Export Processing Zone wiihin Sindh, into an
between employers and employees. The |

argument about discrimination
ners was that the Petitioners, who are

submissions made by the Petitio

all exporters, would be placed at a great disadvantage compared to

other exporters conducting commercial undertaking in areas other than

Sindh. Though the export market remai
those conducting export oriented commerci

ns the samne for all players,
al undertakings within the

province of Sindh would face higher costs owing to the unjustified

increase within the minimum wage rate, leaving them at a serious

disadvantage compared (o other exporters. However, the Learned

Divisional Bench in the mpugned Judgment, at Paragraph 50, when

allegedly dealing with

Petitioners, entirely omitted th

the discrimination argument made by the
is argument and failed to give this

extremely poignant argument the due consideration, it deserves, in

g its judgment. This discrimination will resu
iolation of Articles 18 r/w Article 4 of the

reachin It in the closure of

business and is inv

Constitution.

The Lcamed Divisional Bench has, respectfuliy, failed to take

cognizance of the fact that fi

month is highly discriminatory and unju

minimum wage rates of other provinces of Pakis

xing the minimum wagc at Rs. 25,000 per
stified, keeping in view the
tan, which are much

Scanned with CamScanner



il

lowcr than Rs. 25,000 per month (mentioned abovy). It is also pertinent
to mention at this juncture that on 25. 6.2021 the Export Processing
Zone Authority had fixed the minimum wages of uiskilled workers at

Rs.20,000 per month with effect from 1.7.2021. Hence, if the impugned

notification stands as it is, it will create further discrimination within

the province of Sindh, between workers who are employed within the
Export Processing Zone and the workers who are employed by other
exporters within Sindh. It is submitted that the law does not envision
such discrimination amongst similarly placed persons in society, and
the Learned Divisional Bench has entirely failed w take into account

these extremely important submissions made by the Petitioners.

" That the Learned Divisional Bench has failed to taxe cognizance of the
fact that the Impugned Notification destroys an even playing field for
the Petitioners and brings them to the brink of losing out their entire
business as they will be unable to compete in the local and international
markets as they are being required to pay huge additional sums for the
same workforce. The Impugned Notification therefore violates the
Petitioner’s right to livelihood and to carry out their trade and business
in contravention of Article (s) 9, 18 r/w 4 of the Constitution, 1973.

' That the Learned Divisional Bench has further failed to appreciate the
risk this Impugned Notification poses not only to the economy of Sindh
but also to the national economy. As mentioned above, in the year
2020-202] the province of Sindh total produced 51.58% of the
country s exports. Whereas in the year 2019-2020, Karachi alone was
responsible for 51.21% of the total exports and the provincc of Sindh
was responsible for 52.35% of the total exports in the country. |

Moreover, in the year ended 30™ June 2018, Sindh alonc was
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responsible for 44.91% of the total tax collection in the country. All

oints to the significance of Sindh’s expuit industry to the

this p
y will have no real

economy of Pakistan. That, the national econom

ect of any long-term sustainable growth if the exporters of Sindh

prosp
are discriminated against. That the Impugned Notificat

possible for the Petitioners and all the indust

ion will make it
virtually im ries of Sindh to
oses the threat

carry out their business. This glaring and very real risk p
flight to other countries. Not only will this create rampant

of capital
act as a serious

ment in the province of Sindh, it will also
o the economy of Pakistan. That, the Le
iling to appreciate the gravity of situation an
cation stay in field, has regrettably paved t

unemploy
arned Divisional

detriment
d letting the

Bench, in fa
he way for

Impugned Notifi
dire consequences for the country’s economy.

. That, the Learned Divisional Bench has tried to justify this arbitrary

n minimum wages by reference to the recent increase in prices

increase i

it has become necessary 10 increase the minimum wage o

can enjoy a decent standard of living. Wit

ted that that the private employers cannot be

due to which
that the workers h utmost
respect, it is submit
penalized for the failings

it is the state’s responsibil

of the Government. Firstly, it is submitted that
ity and not the private employers’

responsibility to ensure that all citizens enjoy a basic standard of living.

Furthermore, it is the state’s responsibilit
k, failing which, they cannot then pass th
d of living for the workers, (0 their employers. More

recent increase in prices in a national phe

y to keep the rate of inflation

in chec e mantle of ensuring a
basic standar
importantly, the nomenon

therefore it does not mak

e sense to consequently increase the minimum

{ Sindh and not in other parts of Pakistan,

wage 6nly in the province 0
nt as in Sindh Therefore, the employers

where inflation is just as rampa
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d will not be able to sustain this arbitrary and

will be at a huge loss an
illegal increase in the minimum wage.

Power of Judicial Review:

P. That, the Learned Divisional Bench at Paragraph 47 has, respectfully,

erred in holding that it is the Respondent No. I's 0

minimum wage, which is a legislative function, and therefore the court

will be reluctant to exercise its power of judicial review. It is submitted

slative function, as

bligation to fix the

that whilst it is true that wage fixing is a legi

reiterated by the Petitioners in their submissions, that function is

performed by the Respondent No. 2 and not the Respondent No. 1.

That, the Petitioners had prayed for the court to exercise its powers 10

judicially review the decision made by the Respondent No. I, in a

blatant abuse of power, and strike it down. If the power of wage fixing,

which is a legislative function, is vested in the Respondent No. 2 and

consequently the Respondent No. 1, in utter violation and disregard of

the law, usurps that power, it cannot by any far stretch of imagination
be termed an exercise of legislative function which has been delegated
to the Respondent No. 2 under the Act and the Rules framed
thereundcr If anything, it is to be termed as an illegal, arbitrary and
mala fide abuse of power, which is precisely the kind of executive

action, the Honourable Court’s power of judicial review aims at to

correct.

Q. That, the Leamed Divisional Bench has contradicted itself within the
same Paragraph 47 mentioned above, by stating that wage fixing is a
legnslatwc funcuon in the first sentence of the paragraph and then}
stating that |t is a policy decision in the second sentence of the same

paragraph. Even if wage fixing is a policy decision, it is vested in the

Respondent No. 2 because it is a well-known fact that policy decisions
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pondent No. 2 and

are to be made by experts and between the Res
. No. 2 is the body of

Respondent No.1, it is evident that the Respondent

experts to decide on the matter. It is evident from a bare perusal of s.3
of the Act (reproduced above) that the Respondernt No. l is constituted
of members from within the industry who have the relevant knowledge
and expertise to decide the wages and not the members of Respondent
No. 1. The Chairman of the Respondent No. 1 is required to have
adequate knowledge of industrial, labour and economic conditions of
the province. In any event, wage fixing is not a policy decision rather it

is decision under the Act which is amenable to judicial review.

R. Even if the Respondent No. 1's decision is considered an exercise of
executive power, there is no reason why the Honourable Court should
restrain itself from interfering with this decision made in blatant abuse
of power. The bedrock of judicial review is illegality, unreasonableness
and procedural impropriety. That, the Respondent No. 1's decision is
blatantly illegal (in complete violation of the Act and the Rules framed
thercunder), procedurally improper (as the procedures laid down in the
law have not been followed) and utterly unreasonable. Therefore, the
Honourable Court should not hold itself back from exercising its
powers of judicial review and striking down the Impugned Notification.
That, in doing so the Honourable Court will not be substituting its
decision with that of the Respondent No. 1 as it i5 not the Honourable
Court that has been asked to fix a suitable wage, in which case it could

be said that the Honourable Court is substituting its decision with that

of the executive or interfering with legislative functions.
rderin b of ne ification:

S. That, the Learned Divisional Bench, at Paragraph 51 of the Impugned

Judgment, in directing the Respondent No. 1 to issue the notification
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per month, is reépeclt_'_ully,

fixing the minimum wage at Rs. 25,000/- |
it will be abundantly

perpetuating a gross violation of the law. As

s, the Respoudent No. 1 fixed the

evident, from the foregoing paragraph
lation of the Act

month, in utter vio

minimum wage at Rs. 25,000/~ per
acting unilatcrally and without the

and the Rules framed thereunder by

recommendations of the Respondent No. 2.

. That, the Leamed Divisional Bench has, respectiully, misinterpreted

the law, in directing the Respondent No. 1 to refer
the Respondent No. 2, affer issuing the notification under s. 6 (5) of the

Act. S. 6 (5) of the Act provides for the Respondent No. 1 to refer a
afler the publication of the

the matter back to

matter to Respondent No. 2 if it realizes

notification that there has been a mistake in fixing :he minimum wage.

But, the Impugned Judgment, has itself admitted that there has been a

mistake and the mistake has been brought to the fore much before the

publication of the Impugned Notification in the official gazette.

Therefore, issuing the notification fixing the minimum wage at Rs.

25,000 per month and then sending the matter back to the board for its

recommendations is simply a misapplication of the provisions. Once it

has become obvious that there has been a mistake and a gross violation

of the law in amiving at the figure for the minimum wage, the

notification fixing the wrong wage should not be published in the first

pléce instead the Impugned Notification should be struck down. That,

by allowing the Impugned Notification to be published in the official |

wrong minimum wage and rhen sending the matter to |
it is submitted, with utmost

art before

gazette with the

the Board to rectify it under s. 6 (5),

respect, that the Leamned Divisional Bench has placed the ¢

the horse.
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. 6 (5) of the Act,

s

U. It is also worth highlighting again that even undcr §

the Respondent No. 1, upon realizing that there las been @ mistake in
cannot act unilateralty, and the mistake
e to the Respondent No. 2.
blishes that the

the minimum rates of wages,

cannot be fixed without sending a referenc
nd further esta

This highlights the spirit of the law a
d to read the Act

Learned Divisional Bench hos, respectfully, faiie

holistically and has therefore misinterpreted its provisions.

V. That, the Impugned Notification is a non-speaking order, as

acknowledged by the Learned Divisional Bench, ai Paragraph 53 of the

That, if the Learned Divisional Bench
n is a non-speaking order

Impugned Judgment.
acknowledged that the Impugned Notificatio
when it nceded to record reasons, then the logical consequence of
réaching that conclusion was an order striking down the Impugned
Notification. However, the Learned Divisional Bernch of the High Court
despite acknowledging that the Impugned Notification is a non-
speaking order has wrongly allowed it to stay in field and has
misdirected itself as to the law by allowing the Respondent No. 1 to

issue a notification fixing the minimum wage at Rs. 25,000 per month.

W. That the Learned Divisional Bench has, respectfuily, erred in directing
the Respondent No. 1 to publish the Impugned Notification in the
official gazette under s. 6 (5) of the Act and has directed to give it
retrospective effect from 01.07.2021. It is submitted that this direction
is against the long-standing principle of law that notifications cannot
have retrospective effect. Morcover, the Learned Divisional Bench has
made conflicting obscrvations within the Impugned Judgment. At
Paragraph 53 of the Impugned Judgment, speaking about publication of

the Impugned Notification in the official gacette, the Learned
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“This process shall not taie more than a wegk
gazelle,
ble”.

“the

Divisional Bench stated,
from the publication of the Notification in 1€ official
wherefrom the notified mininunt wages rate is {0 be applica

However, at Paragraph 54, the Impugned Judgment slatcd' thal,

uch minin.it Wages amoun

ill them time it (govermnen!)

Government shall ensure paymenl of s /1o

all such workers from 01.07.2021 ¢

reviews such declaration”.

X. That the Judgment authored by Mr. Justice Adnani Karim Memon, is

and conjectures and with utmost respect does not

based on surmises

properly consider the arguments advanced by the Peiitioners.

Y. That the Petitioners crave leave of this Honouiuble Court to raise

further/additional grounds at the time of the hearing of the instant

Petition.

PRAYER

It is, therefore humbly prayed that this Honourable Court may be pleased to

grant leave to appeal against the Impugned Judgment dated 15.10.2021 passed

by a Learned Divisi
Karachi in Constitutional Petition No. D -

onal Bench of the Honourable High Court of Sindh at
5193 of 2021 and set it aside.

Filedby _~

Karachi:- ‘ (Tariq Aziz)
Dated:- .10.2021 Advocate-on-Record
For the Petiiioners
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